High wire acts: Negotiating pole attachment
agreements under the 1996 Telecom Act

By Walt Sapronov, Chip Gerry, and Karen L. Kropp

Obtaining pole
allachment access
Tequires wpfront
planning, anticipation
of potential problems,
and a thorough
knowledge of a CLEC’s
rights and remedies
under FCC rules.
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The Pole Attachment Problem

You're a startup, facilites-based, local telecom competitor {atk\a CLEC).
You have already secured fiber transmission facilities; your switches are up
and mnning. You have been granted state certification and municipal
franchises. Your interconnection agreement with the incumbent local car-
rier (ILEC) has been executed, filed with, and approved by the state com-
mission. Your tariffs have been filed with federal and state authorities.
‘The ILEC has agreed to collocate your switches on its premises. At long
last, you soon will he ready to serve local customers.

Think agaln. Missing from this checklist, and often overlooked in the busi-
ness plan, 1s perhaps the most dithicult hurdle facing many CLEC entrants—
that of securing space on (or in) utility poles, ducts, conduits and rights-of-
way or, stated simply, finding a place to hang the CLEC’s fiber  Failure or
delay in obtaining this necessary element may well turn into a showstopper.
The CLEGC will almost certainly fail to meet its implementation schedule and,
thus, its market enoy and revenue projections. In extreme cases, fallure to
secure pole attachments can styraie market entry. In a word, the importance
of pole attachinents should not be underestimated, nor, as explained below,
should the right of access to poles be taken for granted,

To understand the importance of pole attachment, it is necessary to ex-
amine the statutory background governing pole attachment agreements,

their negotiation, and, when all else fails, remedies when these negotia-
tions prove unsuccessful.

Statutory Buckground

The time-honored practice of utilities’ leasing space on their poles, ducts,
conduits and rights-ofsway (collectively, poles) to one another was not regu-

Messrs. Sapronou and Gerry, partners, and Ms. Kropp, an assoclate, with the Al-
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tachment negotiations and disprutes. The views expressed are the authors’ own,
are not necessarily those of any client, and are nol to be read as legal advice.
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lated by the federal government until 1978, Respond-
ing to cable television industry demand, Congress then
enacted Section 224 of the Communications Act of 1934
to ensure “just and reasonable” pole attachment prac-
tices by utilities for the benefit of cable television ser-
vice providers. The Telecomrnunications Act of 1996
(1596 Act) extended the protections of Section 924 1o
telecomumunications carriers (and to cable companies
providing telecommunications services).!

Briefly, the 1996 Act amendments to Section 294 cre-
ated a mandatory right of access to utility poles for both
cable system providers and telecommunications carri-
ers, and the Federal Communications Commission
(FCC or Commission) was charged with ensuring that
the ratcs charged for pole attachments? were both fair
and reasonable. The 1996 Act amendments to Section
224 also (i) expanded the definition of “utility” to in-
clude local exchange cartiers who owned their own
poles and (ii) specifically excluded ILECs from the defi-
nition of “relecommunication carriers” entitled to pole
attachment rights.* Consequently, under amended
Section 224, an ILEC must grant aceess to its poles,
but has no right to seek access to the poles of other
utilities.*

The 1996 Act also directed the FCC to ensure that
third party attaching entities secking access to utility
poles are dealt with on a just, reasonable and nondis-
criminatory basis.®> The Commission responded by re-
vising its existing pole attachment rules.® These modi-
tied FCC rules provide CLECs with codified complaint
procedures for dealing with a recalcirrant utility that
refuses to permit access to its poles.

Negotiating Pole Attachments under the 1996 Act

When negotiating pole attachment with utili-

the attaching entity to waive federal, state, or regula-
tory relief is per se unreasonable.! The CLEC should,
therefore, insist that the pele attachment agreement
expressly provide the right to seek relicf in addition 1o,
and not in lieu of, other remedies. :

Second, the Commission has suggested that negoti-
ated pole attachment agreements address: (i) the time
frame within which and the notification methods by
which the attaching entity is to access a utility’s poles;
(11} the make-ready work to be performed, including the
cost of the work and by whom it will be performed; (iti)
the costs of preconstruction surveys; and (iv) aty change-
out costs incurred in'readying the pole for the desired
attachment.® A wtility's refusal to negotiate on these
points may thus be actionable under the FGG's com-
plaint procedures discussed inffa.

Third, the CLEC should negotiate for an express
treatment of thinl-party atrachments 1o the poles. In
particular, the parties should agree on the urility’s obli-
gations either to order third parties to perform make-
ready work to accommodate the GLEC as the “nesw kid”
on the pole or to perform the work itself, Typically,
pole attachment agreements grant the utility the right
10 require an attaching entity to rearrange its facilities
to make room for other attachments. The GLEC
should, thus, insist that the utility exercisc this righe if
existing third partics refuse or delay in doing so.

When negotiating pole attachments with an ILEC,
a CLEC, in addition to addressing the foregoing
points, should address the rates, terms and condi-
tions of the artachment in its interconnection agree-
ment, which is entered into with an ILEC pursuant
to Sections 251 and 252 of the 1996 Act. Thus, in
addition to FCC pole attachment complaint proce-

ties {e.g, electric or other non-telephone utili-
ties). a CLEC should consider specific require-
ments. Firse, the FGC expects the CLEC (or
any other attaching entity) and the utility to
negotiate in good faith the rates, terms and
conditions of nondiscriminatory access to the
utility’s poles at just and reasomnable rates and
to attempt resolution of any disputes through
negotiation.” However, recognizing their un-
equal bargaining power, the FCC considers
non-telephone utilities to be akin to ILECs
when negotiating interconnection agree-
ments with new entrants under Sections 251 and 252
of the 1996 Act, Accordingly, the Commission has cori-
cluded that any pole attachment agreemcnt requiring
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dures, a CLEC may have the benefit of seeking arbi-
tration or other Section 252 remedies if it is denied
pole attachment,
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Whan All Else Fails

In the final analysis, however, a CLEC should not lose
sight of the fact that, no matter how well negotiated or
drafted, pole attachment agreements are just that—
agreements—not guarantees of access. There are many
ways that a utility can effectively deny pole access to
requests made by an attaching entity. For example, the
utility may simply fail to respond (positively or nega-
tively) to the access request. Similarly, from a CLEC's
point of view, protracted negotiations can turn into an
effective denial of access.!? In addition, a utility's fail-
ure to timely discharge its obligations—for example,
by failing to timely perform make-ready work—can also
be tantamount to a denial of access.

FCC compluint procedures

Recogmzing these difficulties, the Commission has pro-
vided attaching entities with recourse when they are
unable to resolve a pole attachment dispute with a util-
ity pole owner.!! The FCCs revised pole attachment
rules include complaint procedures that may he invoked
when a utility fails to provide nondiscriminatory access
to any pole that it owns or contrals.!?

(2.g., manpower shortages, administrative delays) do
not suffice.

Within 30 days of a denial by a pole owner of the at-
taching entity’s written request {or access (such denial
being writien or effective), the attaching entity must file
its complaint with the FCC. The complaint must set
forth a prime facie case that the denial was unlawful in
vielation of 47 U.5.C. §224({f)."* The utility then has 30
days in which to respond to the complaint filed against
it for denial of access. Upon the uulity’s filing of a re-
sponse with the FCC, the attaching entity has 20 days to
file a reply to the utility’s response.’® All factual allega-
tions by either party must be supported by affidavits,
and all exhibits must be verified by the exhibit preparer.
Except as provided in FCC Rule 1.1403, which addresses
removal notice and temporary stay procedures, no other
filings or motions, except for an extension of ume, will
be considered by the Commission in reviewing the de-
nial of access by a utiliny.

Unfortunately, however, as with any other adminis-
trative remedy, there are shortcomings. The complaint
procedures, for instance, do not set forth any deadline
by which the FCC mwust act on a request. Furthermore,
the complaint procedures appear more suited

As a first step, the CLEC must request access to a
utiliry’s poles in writing. Ifaccess is not granted within
45 days, the utility must confirm the denial of access
in writing by the 45th day. A utility may deny access
to its poles only when there is insufficient capacity or
for reasons of safety, reliability, and generally appli-
cable engineering purposes. A written denial of ac-
cess by a utility, moreover, must be specific, must in-
clude all relevant evidence and information
supporting the denial, and must explain how the in-
formation meets the FCC's criteria.’? Red herrings

to an “actual” rather than an “effective” de-
nial of access by a uiility, and they do not im-
posc a legal obligation on third parties to re-
arrange their facilities to accommodate a new
entrant. Finally, as with any regulatory pro-
ceeding, these procedures will cause 2 CLEC
time, expense, and aggravation. In short,
helpful as they may be, the FCC’s complaint
procedures are not a panacea,

Conclusion

In the long tun, to deal with pole attachment issues, a
CILEC should recognize the complexities and the diffi-
culties early in the local entry process. These, in turn,
should he addressed, to the extent possible, in the ne-
gotiating process. Arbitration, state commission review,
“bad faith” remedies, and 1896 Act protections all may
cotne into play when attempting to obtain pole access
from an ILEG. Awarcness of all these poternttial prob-
lems is critical. Forewarned is forearmed. A
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STATE TRENDS

' Ses 47 U.5.C. 5224 {1978) |Saction 224).

? Under Section 224, “pole attachment” means "any atochment by & ¢able tele-
vigion system or provider of talecommunications servica to a pola, dud, canduit or
tightohway owned or controlled by o utifly.” 47 U5.C, §224 (a} (4] {1098].

? A "utility” is dafined in Section 224 a1 * any parsan whs is & lacal axchangs
carmer, an gleatric, gas, water, steam or other public utility, and who awns or
cantrols poles, ducks, conduits, rights-clway vsad, in whale o in part, for any
47 U.S.C. §224 (a}{1] [1994].

Section 224(a)(5) provides thet *the term “elecommunications camar {as

wira communication,”

defined in sectioh 3 of this Act] doss nol include any incumbant local ex-
change carrier a3 defined in Section 251(h].” 47 11.5.C. §224 la){3) (1996).
* See in implemeniction of the Local Compalition Pravisions of the Telecome
municofions Act of 1996, CC Docket No. 9698, First Report and Order
M9 [August 1996}, (First Report ond Qrder); In the Motke of implementation
of Saction 703 of the Telecommunications Act of 1994, Amendments and
Additians ra the Commission's Rules Gaverning Pole Attachments, CS Dacket
No. 7-151, Repert and Crder, 1 5 (February 6, 1998) VFabrvary Ordar].
*See 47 US.C 224 (b).
¢ See 47 US.C. §5224 {o)(1), {all4], (a)(5), (b), {){2)(B), (d){3), {g} and {i}
(1996): In the Mattar of Implementation of Section 703 of the Telacommuni-
cations Act of 1996, Amendments and Additians ta the Commission’s Rulas
Gavemning Poly Attachments, C$ Docket No. $6-166, Order, {August 6, 1996}
See also First Report and Ordar ot 1191225,
7 In the Matter of Implomentation of Section 703 of the Telecommunications
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Act of 1996, Amendments and Additiens lo the Commissian’s Rules Govarn-
ing Pole Atachmants, CS Docket No 97-151, Nefics of Proposed Rule Mak-
ing, W12, {Avgust 12, 1997} (Avgust Ordad,

 February Order ot 121,

* Sew August Ordar ot 115 ond ot 15, “Make-ready work” generolly refars
to the madification of peles or ines or tha installation of guys and anchers to
sccommodate edditional focilifes. A “change our® is the replocemant of a
pele 1o aecommedate additonal users.

¥ Saa February Qrderat 1 17. The Commission found that fime is critical in
establishing the rofes, ferms and eonditions for pele attachment.
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@ See 47 CER. §1.1403]a).

? 47 CFR. §1.1403(a) ond (b},

“ A7 CER. §1.1403, FCC Rule 1.1403 [a) slates that a uhlity may deny
accsss foits poles where thare is insuthicient capacity of for reasans of safely,
reliabdity and genorally applicable sagineering purpases, 47 LS., §1,1403
{a). In addition to other things, the complaint must stata the reasens given by
the uiility for its denigl of aecess. FCC Rule 1.1401 (a) - {n) delineates all the
documentation and exhibits thot must accompany the complaint when it is
filad by the attaching entity, By sefting forth in its camplaint the information
evidencing thot cccess was nat denisd for these recsans, the aftaching porty
may well establish its prima faeie casa, theraby shiftng the burden of proofto
the utility,

® See A7 CFR. §1.1407.
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